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 1.  TIME:  9:00   CASE#: MSC17-01607 
CASE NAME: LAY VS. SHEMIRANI 
HEARING ON MOTION FOR RECONSIDERATION RE MOTION TO SET ASIDE DEFAULT FILED 
BY OLIVIA LAY 
* TENTATIVE RULING: * 
 

Before the Court is Plaintiff Olivia Lay’s motion for reconsideration of the Court’s prior order granting 
Defendant Siamak Shemirani’s motion to set aside default.  

Requests for Judicial Notice 

In opposition, Defendant requests judicial notice of the docket and several pleadings and motions 
from this action. The request is granted. Evid. Code §§ 452, 453. 

On reply, Plaintiff requests judicial notice of an unspecified criminal proceeding purportedly against 
the Defendant, but provides no case number or case name or other identifying information. The 
request is denied. 

Analysis 

The Court may not entertain a Motion for Reconsideration absent a showing of new or different facts, 
law, or circumstances. Code of Civil Procedure § 1008(e). 

The requirements of Code of Civil Procedure § 1008 are jurisdictional. Le Francois v. Goel (2005) 35 
Cal.4th 1094, 1101-04. A party filing a motion pursuant to § 1008 must submit an affidavit showing 
“what new or different facts, circumstances, or law are claimed to be shown.” CCP § 1008(a). Plaintiff 
argues that “Shemirani’s declaration submitted with his reply brief, and the exhibits attached to it, have 
brought to light new and/or different facts or circumstances justifying reconsideration of the ruling on 
his motion.” Motion at 7:7-9. Counsel for plaintiff testifies in his declaration that upon review of 
Shemirani’s reply brief and supporting documents, he learned that “the corporation under which 
[Shemirani] worked for Plaintiff, Caspian Enterprise, Inc. is registered with the Secretary of State of 
California under a new name: ‘Cynergy Construction, Inc.’” Schlit Decl. at ¶ 4. As a consequence, 
Counsel for Plaintiff then learned that “Mr. Shemirani has been the agent for service of process for his 
corporation under both of those names, plus an additional name, going back to 2008.” Id. 

It is unclear to the Court what relevance Plaintiff believes this “new fact” has; she references it in her 
introduction (Mot. at 1:23-24), and again in a section regarding equitable relief (Mot. at 10:11-12; 
10:16-17). Plaintiff’s argument is difficult to follow; Plaintiff appears to argue that because Defendant 
was the registered agent for service of process for his entities, he was sophisticated enough to 
understand that a default had been taken against him. As best the Court understands this point, it 
would appear to address excusable neglect.  

Further, Plaintiff does not demonstrate why the fact Plaintiff now relies on could not have been 
ascertained prior to the ruling on the motion to set aside default. See Garcia v. Hejmadi (1997) 58 
Cal.App.4th 674, 690 (the moving party is held to “a strict requirement of diligence”). 

Furthermore, Plaintiff’s argument with respect to the Court’s evidentiary objections and application of 
the equitable relief standard is not the proper subject of a motion for reconsideration; Plaintiff’s 
references to “reversible error” are the province of an appellate brief, not a motion for reconsideration. 

Finally, all of the law cited by Plaintiff was available to her at the time of her opposition to Defendant’s 
motion to set aside default. See California Correctional Peace Officers Assn. v. Virga (2010) 181 
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Cal.App.4th 30, 46-47 & fns. 14-15 (construing § 1008 to require party to show diligence with a 
satisfactory explanation for not having presented the new or different information earlier). Both Pulte 
Homes Corp. v. Williams Mechanical, Inc. (2016) 2 Cal.App.5th 267 and Rappleyea v. Campbell 
(1994) 8 Cal.4th 975, discussed at length by Plaintiff in her Motion, were available prior to her 
Opposition and the Court’s decision on the Motion to Set Aside Default. Plaintiff cited Rappleyea, in 
fact, at page 9 of her Opposition to Defendant’s motion to set aside default. Neither case is “new law” 
within the meaning of CCP § 1008. 

To the extent Plaintiff’s Motion is based on her contention that the Court inadequately considered her 
arguments regarding equitable relief from default judgment, that is not a proper basis for 
reconsideration. However, for the sake of clarity and finality, the Court provides the following 
additional analysis: 

A trial court has inherent power to vacate a default judgment on equitable grounds. Rappleyea v. 
Campbell (1994) 8 Cal.4th 975, 981 (Rappleyea); Aldrich v. San Fernando Valley Lumber Co. (1985) 
170 Cal.App.3d 725, 736 (Aldrich).) “One ground for equitable relief is extrinsic mistake—a term 
broadly applied when circumstances extrinsic to the litigation have unfairly cost a party a hearing on 
the merits.” Rappleyea, at 981; see Aldrich, at 738. “[E]xtrinsic mistake exists when the ground of 
relief is not so much the fraud or other misconduct of one of the parties as it is the excusable neglect 
of the defaulting party to appear and present his claim or defense. If that neglect results in an unjust 
judgment, without a fair adversary hearing, the basis for equitable relief on the ground of extrinsic 
mistake is present.” Manson, Iver & York v. Black (2009) 176 Cal.App.4th 36, 47; see In re Marriage 
of Park (1980) 27 Cal.3d 337, 342. 

To qualify for equitable relief based on extrinsic mistake, the defendant must demonstrate: (1) “a 
meritorious case”; (2) “a satisfactory excuse for not presenting a defense to the original action”; and 
(3) “diligence in seeking to set aside the default once the fraud [or mistake] had been discovered.” In 
re Marriage of Stevenot (1984) 154 Cal.App.3d 1051, 1071; see Rappleyea, supra, 8 Cal.4th at p. 
982. When “a default judgment has been obtained, equitable relief may be given only in exceptional 
circumstances.” Rappleyea, at 981.  

In the context of setting aside a default, only a minimal showing that a Defendant has “a meritorious 
case” is necessary. See Stiles v. Wallis (1983) 147 Cal.App.3d 1143, 1148 (“[t]he respondent 
provided evidence of a meritorious case by filing with his motion to set aside the default a proposed 
verified answer denying the material allegations of the first amended complaint.”). 

The burden of a party who has had a default entered against him is not limited to merely articulating 
the existence of a meritorious case. The defendant must also demonstrate a satisfactory excuse for 
not responding to the original action in a timely manner. Hammell v. Britton (1941) 19 Cal.2d 72. 
Finally, the defendant must produce evidence that he acted diligently to set aside the judgment. 
Hallett v. Slaughter (1943) 22 Cal.2d 552. 

Here, Defendant Shemirani (1) submitted a proposed answer; (2) testified to his understanding that 
his participation in the case was sufficient to comply with his responsibilities in the litigation (see e.g. 
Shemirani Decl. at ¶¶ 13,15); and (3) after receipt of a Request for Entry of Default Judgment on or 
about July 27, 2018 (id. at ¶ 25), Mr. Shemirani retained counsel (Mr. Beaver) (id. at ¶ 27) who 
testified as to his failure to give full attention to this case after he was retained by Mr. Shemirani. 
Beaver Decl. at ¶ 8. Mr. Shemirani then retained David M. Sternberg, whose office brought this motion 
shortly thereafter. Shemirani Decl. at ¶ 31. 
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The motion for reconsideration is denied; the default against Shemirani is set aside. 

  

 2.  TIME:  9:00   CASE#: MSC18-00421 
CASE NAME: GOPI CHANDRAN VS. NARESH CHANNAVEERAPPA 
HEARING ON MOTION FOR LEAVE TO FILE COMPULSORY CROSS-COMPLAINT 
FILED BY NARESH CHANNAVEERAPPA, et al. 
* TENTATIVE RULING: * 
 
Defendants Naresh Channaveerappa and Channaveerappa & Phipps, LLP move for leave to file a 

compulsory cross-complaint.  Plaintiff Gopi Chandran sued defendants for attorney malpractice and 

breach of fiduciary duty arising from legal services provided by defendants.  The proposed cross-

complaint seeks payment for the legal services provided by defendants.  The motion is granted. 

“A motion to file a cross-complaint at any time during the course of the action must be granted unless 

bad faith of the moving party is demonstrated where forfeiture would otherwise result.”  (Silver 

Organizations Ltd. v. Frank (1990) 217 Cal.App.3d 94, 98–99; Code of Civ. Proc. (“CCP”) § 426.50.)  

“Factors such as oversight, inadvertence, neglect, mistake or other cause, are insufficient grounds to 

deny the motion unless accompanied by bad faith.”  (Id.)   

A defendant forfeits their cause of action if they fail to allege in a cross-complaint any “related cause 

of action” they have against the plaintiff.  (CCP § 426.30.)  “‘Related cause of action’ means a cause 

of action which arises out of the same transaction, occurrence, or series of transactions or 

occurrences as the cause of action which the plaintiff alleges in his complaint.”  (CCP § 426.10.) 

The proposed cross-complaint here arises out of the same transaction alleged in the complaint: 

defendants’ legal representation of plaintiff in his dissolution of marriage proceedings.  Accordingly, 

defendants’ cross-complaint is compulsory.  Because there is no evidence to suggest that defendants’ 

motion is made in bad faith, the motion is granted. 
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 3.  TIME:  9:00   CASE#: MSC18-00975 
CASE NAME: SCHWARTZ VS. ENGEN 
HEARING ON MOTION TO STRIKE (Anti-SLAPP MOTION) 
FILED BY DONALD M. SCHWARTZ 
* TENTATIVE RULING: * 
 

Cross-Defendant Donald Schwartz’s anti-SLAPP motion is granted in part as to cause of 

action one and otherwise denied. The Court strikes the allegations in paragraphs 24 and 25. All 

causes of action in Cross-Complaint shall remain but without the benefit of the lis pendens allegations.  

 “Anti-SLAPP motions are evaluated through a two-step process. Initially, the moving 

defendant bears the burden of establishing that the challenged allegations or claims ‘aris[e] from’ 

protected activity in which the defendant has engaged. [Citations.] If the defendant carries its burden, 

the plaintiff must then demonstrate its claims have at least ‘minimal merit.’ [Citations.]” (Park v. Board 

of Trustees of California State University (2017) 2 Cal.5th 1057, 1061; see also, Baral v. Schnitt 

(2016) 1 Cal.5th 376, 384-385.) 

Protected Activity 

Under the first prong, the moving party must show that the objectionable claims arise from 

protected activity. “A claim arises from protected activity when that activity underlies or forms the basis 

for the claim. . . . ‘The only means specified in section 425.16 by which a moving defendant can 

satisfy the [‘arising from’] requirement is to demonstrate that the defendant's conduct by which plaintiff 

claims to have been injured falls within one of the four categories described in subdivision (e) . . . In 

short, in ruling on an anti-SLAPP motion, courts should consider the elements of the challenged claim 

and what actions by the defendant supply those elements and consequently form the basis for 

liability.”  (Park, supra, 2 Cal.5th at 1063 (emphasis original).) 

When determining whether a claim is based upon protected activity, courts look at the 

“principal thrust or gravamen of the plaintiff's cause of action.” (Central Valley Hospitalists v. Dignity 

Health (2018) 19 Cal.App.5th 203, 217 (internal citations omitted).) Allegations of protected activity 

that are incidental or collateral to the cause of action cannot be used to show that the cause of action 

arises from protected activity. (Baral, supra, 1 Cal.5th at 394.) At this stage, the moving party has the 

burden of showing that the claims arise from protected activity. (Park, supra, 2 Cal.5th at 1061.) 

Finally, Code of Civil Procedure section 425.16 is to be construed broadly. (Code of Civil Procedure 

§425.16(a).)  

Protected activity includes, “(1) any written or oral statement or writing made before a…judicial 

proceeding, … (2) any written or oral statement or writing made in connection with an issue under 

consideration or review by a… judicial body… .” (Code Civ. Procedure § 425.16(e).)   

Engen’s argument that the anti-SLAPP statute does not apply to a dispute between private 

citizens about a private matter is incorrect. First, the anti-SLAPP statute applies to statements made in 

court proceedings or in connection with court proceedings (425.16(e)(1), (2)) and those often involve 
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disputes of a private nature. Second, Weinberg v. Feisel (2003) 110 Cal.App.4th 1122 is 

distinguishable as there the court was considering whether a matter was protected activity under 

section 425.16(e)(3) or (4), which is at issue in this motion. Finally, Martinez v. Metabolife Internat., 

Inc. (2003) 113 Cal.App.4th 181 did not set out some blank rule about private disputes. What Martinez 

says is that courts look at the principal thrust or gravamen of the complaint when determining whether 

a claim arises from protected activity. (Id. at 187-188.) Based upon the allegations in Martinez, the 

court found that the complaint did not arise form protected activity. (Id. at 188-191.)  

Schwartz argues that the entire Cross-Complaint arises from protected activity and should be 

stricken. The Court will consider each cause of action alleged in the Cross-Complaint separately as 

each cause of action has different elements.   

The first cause of action is for slander of title. “The elements of a cause of action for slander of 

title are ‘(1) a publication, (2) which is without privilege or justification, (3) which is false, and (4) which 

causes direct and immediate pecuniary loss.’ [Citation.]” (Alpha & Omega Development, LP v. 

Whillock Contracting, Inc. (2011) 200 Cal.App.4th 656, 664.) The publication is often a disparaging 

statement, which “ ‘may be any unfounded claim of an interest in the property which throws doubt 

upon its ownership. [Citation.]’ [Citation.]” (M.F. Farming Co. v. Couch Distributing Co., Inc. (2012) 207 

Cal.Ap.4th 180, 198-199; see also CACI no. 1730.)  

To support his slander of title claim, Engen alleges that Schwartz took possession of the 

property in June 2017, published statements that he was the owner of the property and proceeded to 

rent the property without Engen’s knowledge or consent. (Cross-Comp. ¶19.) He also alleges that in 

2018, Schwartz threatened Engen’s real estate agent more than once and claimed that he owned the 

property. (Cross-Comp. ¶¶21, 23.) Finally, Engen alleges that Schwartz filed and recorded a lis 

pendens on the property in May 2018. (Cross-Comp. ¶¶24-25.)  

The only conduct alleged in the Cross-Complaint that Schwartz points to as protected activity 

are the allegations related to the filing and recording of the lis pendens. (Cross-Comp. ¶¶24-25.) The 

Court agrees with Schwartz that the filing and recording of a lis pendens constitutes protected activity. 

The filing of a lis pendens with this Court is clearly a written statement made before a judicial 

proceeding. (Code of Civil Procedure §425.16(e)(1).) Similarly, “the recording of the lis pendens 

constituted a written statement made in connection with issues under consideration in a judicial 

proceeding—that is, the underlying… action. (§ 425.16, subd. (e)[2].)” (La Jolla Group II v. Bruce 

(2012) 211 Cal.App.4th 461, 471.)  

The question before this Court is whether the gravamen of the slander of title claim is the 

filing/recording of the lis pendens or the other actions by Schwartz, including claiming he owned the 

property and renting it out to a third party. The Court concludes that the gravamen of the slander of 

title claim is BOTH the filing/recording of the lis pendens and the other actions by Schwartz. That is to 

say that there are essentially two slander of title claims: one based upon the filing/recording of the lis 

pendens and one based upon Schwartz’s conduct in claiming the property was his and renting it out. 

This claim is therefore a mixed cause of action, involving both protected and unprotected activity. 
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Fortunately, our Supreme Court has explained exactly what to do when there is a mixed cause of 

action.  

In Baral, our Supreme Court explained, that “in cases involving allegations of both protected 

and unprotected activity, the plaintiff is required to establish a probability of prevailing on any claim for 

relief based on allegations of protected activity. Unless the plaintiff can do so, the claim and its 

corresponding allegations must be stricken.” (Baral, supra, 1 Cal.5th at 395; see also, Kettler v. Gould 

(2018) 22 Cal.App.5th 593, 600-601 [discussing Baral].)  

Here, the slander of title cause of action arises from both protected and unprotected activity. 

The Court will follow Baral’s instructions and will proceed to prong two on the allegations of protected 

activity, which will be stricken if Engen cannot show a probability of prevailing on the merits. The 

allegations of unprotected activity will remain in the Cross-Complaint.  

The second cause of action is for intentional interference with a contractual relationship. “The 

elements which a plaintiff must plead to state the cause of action for intentional interference with 

contractual relations are (1) a valid contract between plaintiff and a third party; (2) defendant's 

knowledge of this contract; (3) defendant's intentional acts designed to induce a breach or disruption 

of the contractual relationship; (4) actual breach or disruption of the contractual relationship; and (5) 

resulting damage. [Citations.]” (Pacific Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 

1118, 1126; see also, CACI no. 2201.) 

Here, the facts supporting this claim are that Engen had entered into a real property listing 

agreement with a real estate agent and that Schwartz interfered with that relationship by threatening 

the real estate agent. (Cross-Comp. ¶¶31, 33, 34.) The gravamen of this claim is Schwartz’s alleged 

threats towards the real estate agent, which is not protected activity. The lis pendens allegations are 

at best incidental to this claim. Thus, Schwartz has not shown that cause of action two arises from 

protected activity.  

 In the third cause of action for trespass, Engen alleges that on June 21, 2017, Schwartz 

entered the property and exercised control over it. (Cross-Comp. ¶41.) “[I]n order to state a cause of 

action for trespass a plaintiff must allege an unauthorized and tangible entry on the land of another, 

which interfered with the plaintiff's exclusive possessory rights. [Citations.]” (McBride v. Smith (2018) 

18 Cal.App.5th 1160, 1174; see also, CACI no. 2000.) Here, the gravamen of this claim is not 

protected activity, but Schwartz’s entrance onto and control over property. This claim has nothing to 

do with filing or recording the lis pendens. Cause of action three does not arise from protected activity. 

The fourth cause of action is for conversion. “ ‘ “Conversion is the wrongful exercise of 

dominion over the property of another. The elements of a conversion claim are: (1) the plaintiff's 

ownership or right to possession of the property; (2) the defendant's conversion by a wrongful act or 

disposition of property rights; and (3) damages. …” [Citation.]’ [Citation.]” (Welco Electronics, Inc. v. 

Mora (2014) 223 Cal.App.4th 202, 208; see also, CACI no. 2100.) The gravamen of this claim is not 

protected activity. Engen alleges that on June 21, 2017, Schwartz entered the property, exercised 

control over it and rented it. (Cross-Comp. ¶¶46-47.) The lis pendens allegations are incidental to this 
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claim and are not the gravamen of it. Therefore, Schwartz has not shown that cause of action four 

arises from protected activity 

The Court notes that in the second, third and fourth causes of action, Engen seeks damages 

for, among several other items, legal expenses necessary to expunge the lis pendens. (Cross-Comp. 

¶¶37, 42, 48.) These requests do not appear important to these claims. Rather it appears that Engen 

combined his request for damages for all his claims in one paragraph and included that paragraph at 

the end of each cause of action. This is not technically proper, but the Court does not think that one 

wayward line in a paragraph can transform an entire cause of action to one based upon protected 

activity when the other allegations do not lead to such a conclusion.  

Probability of Prevailing on the Merits 

Schwartz has shown that the lis pendens allegations in the first cause of action are protected 

activity and that the first cause of action arises in part from those allegations. Engen now has the 

burden of showing that he has a probability of prevailing on his claim based upon the lis pendens 

allegations. “To establish a probability of prevailing, the plaintiff ‘must demonstrate that the complaint 

is both legally sufficient and supported by a sufficient prima facie showing of facts to sustain a 

favorable judgment if the evidence submitted by the plaintiff is credited.’ [Citations.]” (Soukup v. Law 

Offices of Herbert Hafif (2006) 39 Cal.4th 260, 291.) 

Schwartz argues that the litigation privilege (Civil Code §47) bars all of Engen’s claims. 

Schwartz’s argument is well taken.  

The filing of a lis pendens in court is privileged under Civil Code §47(b) as a statement made 

in a judicial proceeding. Thus, the litigation privilege would apply to bar a claim based upon the filing 

of a lis pendens.  

Similarly, the recording of a lis pendens is privileged under Civil Code §47(b)(4). “[T]he 

litigation privilege … applies [to a recorded lis pendens] if the lis pendens (1) identifies an action 

‘previously filed’ in a court of competent jurisdiction that (2) affects title or right to possession of real 

property.” (Alpha & Omega Development, supra, 200 Cal.App.4th at 665.) There is no exception to 

this privilege “based on the lack of ‘evidentiary merit’ of a claimant's real property claim in connection 

with a recorded lis pendens.” (Alpha & Omega Development, supra, 200 Cal.App.4th at 667; see also, 

La Jolla Group II, supra, 211 Cal.App.4th at 476.) Here, Engen is suing over a lis pendens that was 

recorded after the complaint was filed. Thus, the litigation privilege applies in this situation to bar 

Engen’s claims based upon the recording of the lis pendens.  

Therefore, Engen cannot show a probability of prevailing for his claimed based on the filing or 

recording of the lis pendens and the lis pendens allegations in paragraphs 24 and 25 shall be stricken 

from the Cross-Complaint.  

Finally, the Court notes that the Cross-Complaint on file with the Court includes references to 

exhibits, however, no exhibits were attached to the Cross-Complaint. The Court was able to make its 
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ruling without these exhibits since most exhibits were not key to this Court’s ruling and the lis pendens 

is in the Court’s file. (See, Notice of Pendency of Action filed on May 14, 2018.)  

Attorney’s Fees 

Both parties’ attorney’s fees requests are denied. The court acknowledges fee requests are 
often better addressed in a separate motion that is informed by the court’s ruling. But rather than put 
the parties through that expense, the Court is inclined to simply deny fees to both parties at this time. 
The Court has discretion not to award fees in a partially successful motion. (See, Moran v. Endres 
(2006) 135 Cal.App.4th 952, 955–956 [a fee award is not required when the motion, though partially 
successful, was of no practical effect]; see Mann v. Quality Old Time Service, Inc. (2006) 139 
Cal.App.4th 328, 340 [“Where the results of the motion are ‘ “minimal” ’ or ‘insignificant’ a court does 
not abuse its discretion in finding the defendant was not a prevailing party. [Citations.]”].)  

  

 4.  TIME:  9:00   CASE#: MSC18-00975 
CASE NAME: SCHWARTZ VS. ENGEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. Telephone appearances will be acceptable if neither party contests the tentative 
ruling. 
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 5.  TIME:  9:00   CASE#: MSC18-02245 
CASE NAME: HANCOCK VS. FREMONT BANK 
HEARING ON MOTION FOR PLAINTIFF NOT TO AMEND COMPLAINT TO QUIET TITLE 
FILED BY ANNE HANCOCK 
* TENTATIVE RULING: * 
 
Before the Court is a “Motion for Plaintiff to NOT amend complaint to Quiet Title” (the “Motion”) filed by 
Plaintiff Anne Hancock (“Plaintiff” or “Hancock”). The Motion appears to be a request to reconsider 
this Court’s prior Order sustaining Defendant Fremont Bank (“Defendant” or Fremont Bank”)’s 
demurrer to Plaintiff’s Complaint for quiet title. 

With respect to Plaintiff’s motion, the Court may not entertain a Motion for Reconsideration absent a 
showing of new or different facts, law, or circumstances. Code of Civil Procedure § 1008(e); Le 
Francois v. Goel (2005) 35 Cal.4th 1094, 1101-04 (provisions of CCP § 1008 are jurisdictional in 
relation to a party’s motion). 

The Court has carefully reviewed Plaintiff’s papers and they do not identify any new or different facts, 
law, or circumstances. 

The Court also notes that Plaintiff has recently filed a request to record a notice of pendency of action 
against her own property, which the Court has not approved for failure to conform to Code of Civil 
Procedure § 405.20. A notice of pendency of action, also known as a lis pendens, may be recorded by 
a party who asserts a real property claim. CCP § 405.20. 

The practical effect of a lis pendens is to encumber the property; it gives constructive notice to 
subsequent purchasers and encumbrances of the property affected by the lien. See Kirkeby v. 
Superior Court (2004) 33 Cal.4th 642, 647 (“A lis pendens is a recorded document giving constructive 
notice that an action has been filed affecting title or right to possession of the real property described 
in the notice.”). 

Given that the Plaintiff here already holds title to the property, there is little advantage to her in 
recording a lis pendens. Recording a lis pendens would make it more difficult for Plaintiff to sell, 
refinance, or otherwise transfer her property. 

Plaintiff’s motion for reconsideration is denied. Plaintiff must file an amended Complaint by March 20, 
2019 addressing the defects identified in the Court’s prior order.  

Prior to amending her Complaint, Plaintiff is encouraged to review the elements of a claim for quiet 
title, which are that (1) “the plaintiff is the owner and in possession of the land,” and (2) “the defendant 
claims an interest therein adverse to [the plaintiff].” South Shore Land Co. v. Petersen (1964) 226 Cal. 
App. 2d 725, 740-741. The Court also reminds Plaintiff that borrowers cannot quiet title to secured 
property without alleging that they paid the debt secured by the property. See, e.g., Miller v. Provost 
(1994) 26 Cal.App.4th 1703, 1707 (“a mortgagor of real property cannot, without paying his debt, quiet 
his title against the mortgagee.”). 
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 6.  TIME:  9:00   CASE#: MSC19-00027 
CASE NAME: MATAMOROS VS. ARELLANO 
HEARING ON OSC RE: PRELIMINARY INJUNCTION 
* TENTATIVE RULING: * 
 
  
              Plaintiff Michael Matamoros’ Request for Preliminary Injunction is denied. 
 
             Generally, the ruling on an application for preliminary injunction rests in the sound discretion 
of the trial court.  (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) “An injunction 
properly issues only where the right to be protected is clear, injury is impending and so immediately 
likely as only to be avoided by issuance of the injunction. [Citation.]"  (Korean Philadelphia 
Presbyterian Church v. California Presbytery (2000) 77 Cal.App.4th 1069, 1084.)  The purpose of the 
preliminary injunction, theoretically, is to preserve the status quo and prevent irreparable harm 
pending trial on the merits. (White v. Davis (2003) 30 Cal.4th 528, 554.) 
 
 For the reasons below, the Court in its discretion, finds a preliminary injunction should not 
issue. 
 
 
Background 
 
  Plaintiff Michael Matamoros owns real property located at 1269 Laurel Road in Oakley, since 
2003.  Defendants James and Tatiana Arellano, husband and wife, by virtue of the Grant Deed 
recorded on November 16, 2007 owns the property directly south of Plaintiff’s property.     
  
 Prior to 1958, Plaintiff’s Property, Defendants Arellanos’ Property, and another parcel 
immediately to the South of Defendants’ Property was one single 15-acre parcel.  The parcel was 
subdivided into two parcels: a 10-acre parcel and a 5-acre parcel.  At that time an easement was 
created to provide access to water from the five-acre parcel to the ten-acre parcel.  The 10-acre 
parcel was subsequently subdivided into two 5-acre parcels.  Plaintiff now owns one of the 5-acre 
parcels and Defendants own the other.   
 
 The parties seem to agree that the recorded easement is not on property owned by Defendant 
Arellano. (Verified Complaint, ¶15; Decl. of James Arellano, ¶4.)  Defendants James and Tatiana 
Arellano recently subdivided their property into five parcels and conveyed four of the parcels. (For 
purposes of the motion, Defendants James and Tiana Arellano will be referred collectively as 
“Defendant.”)  As part of the conditions of approval of the subdivision of Defendant’s property, the City 
of Oakley required a certain portion of the Defendant’s property to be dedicated as public right of way.  
The water line crosses the portion of Defendant’s property which the City is requiring to be dedicated 
and the City has requested the water line to be moved.  The City will not consent to the public right of 
way being burdened by an easement. 
 
 Defendant began the relocation of the water line, without consulting Plaintiff and without 
Plaintiff’s consent.  Plaintiff alleges the current relocation for the water line will negatively impact 
Plaintiff’s rights to use the water line, including the depth of the water line, which is too deep, making 
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maintenance and repair unduly burdensome.  Also, utilities are proposed to run on top of the water 
line, further burdening access to the water line.   
 
 Plaintiff appeared ex parte on January 7, 2019 for a Temporary Restraining Order and OSC re: 
Preliminary Injunction.  The TRO was granted and the Court set the hearing on the OSC for February 
6, 2019.  Defendant was ordered to cease and desist from performing any work on the water line, and 
from performing work that would affect the water line, either on Defendant’s’ Property or Plaintiff’s 
Property. 
 
 
Preliminary Injunction 
 
  In deciding whether to issue a preliminary injunction, a court must weigh two "interrelated" 
factors: (1) the likelihood that the moving party will ultimately prevail on the merits and (2) the relative 
interim harm to the parties from issuance or nonissuance of the injunction. (Butt v. State of California 
(1992) 4 Cal. 4th 668, 677-678.)  “‘The ultimate goal of any test to be used in deciding whether a 
preliminary injunction should issue is to minimize the harm which an erroneous interim decision may 
cause. [Citation.]’”  (White v. Davis (2003) 30 Cal.4th 528, 554.) The burden is on plaintiff (moving 
party) to show all elements necessary to support issuance of a preliminary injunction. (O'Connell v. 
Sup.Ct. (Valenzuela) (2006) 141 CA4th 1452, 1481.) 
  

1. Likelihood of Prevailing on the Merits 
 In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden of establishing 
a reasonable probability of success on the merits. (Association for Los Angeles Dept Sheriffs v. 
County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634.)  Injunction will not issue if it appears the 
plaintiff will not prevail. (SB Liberty, LLC v. Isla Verde Ass'n, Inc. (2013) 217 Cal.App.4th 272, 280.) 
Plaintiff argues there is a reasonable probability of prevailing on the merits because he holds an 
easement by implication, or in the alternative, an easement by prescription. 
 
  A.  Implied Easement  
 
 Plaintiff argues he can prove the existence of an easement by implication.  
 

An easement will be implied when, at the time of conveyance of property, the following 
conditions exist: 1) the owner of property conveys or transfers a portion of that property 
to another; 2) the owner's prior existing use of the property was of a nature that the 
parties must have intended or believed that the use would continue; meaning that the 
existing use must either have been known to the grantor and the grantee, or have been 
so obviously and apparently permanent that the parties should have known of the use; 
and 3) the easement is reasonably necessary to the use and benefit of the quasi-
dominant tenement. 
 

(Tusher v. Gabrielsen (1998) 68 Cal.App.4th 131, 141 [80 Cal.Rptr.2d 126].)  
 
 Here, Plaintiff argues the elements are satisfied.  Plaintiff’s Property and Defendant’s Property 
once had common ownership, the prior owner openly and continuously used the water line for the 
benefit of what is now Plaintiff’s property.  The prior common owner intended for the water line to be a 
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permanent benefit to Plaintiff’s Property.  Moreover, the implied easement across Defendant’s 
Property for the construction, maintenance, repair and use of the water line across is reasonably 
necessary for the beneficial enjoyment of Plaintiff’s Property. The water line is necessary for Plaintiff 
to have sufficient water for his crops and trees.   
 
 Defendant argues that Plaintiff does not have an easement by implication.  “An easement by 
implication will not be found absent clear evidence that it was intended by the parties.” (Tusher v. 
Gabrielsen (1998) 68 Cal.App.4th 131, 141-142.)  Plaintiff has met the elements for an easement by 
implication because the Plaintiff’s predecessor owners quitclaimed any and all interest in the Arellano 
Property and in the Easement. (Exhibit B, Decl. of James Arellano.) Plaintiff argues the Defendants 
only provided a “corrective” Quit Claim Deed, not the deed it is correcting.  
  
 The Court is not convinced Plaintiff will prevail on his easement by implication claim.  Plaintiff 
submitted the declaration of William LeRoy, a title researcher and examiner, who found that Mr. 
Rickner (previous owner of both parcels in dispute) failed to reserve over Parcel A (Defendant’s 
Property) for the benefit of Parcel B (Plaintiff’s Property) “an easement for waterline and incidental 
purposes, running from Parcel B over and across Parcel A, so that Parcel B’s land would continue to 
enjoy the benefits and of the appurtenant easement and right of way first granted in the 
deed…recoded… 1958…” (LeRoy Declaration, ¶11.)  It was Mr. LeRoy’s opinion that this was an 
unintentional error, but couple that with the Quitclaim, the Court does not find Plaintiff will likely be 
able to establish, by clear evidence, that an easement over Defendant’s Property was intended by the 
parties.   
 
 
 B.  Prescriptive Easement 
 
 Plaintiff argues that he can prove the existence of an easement based on prescription.  “To 
establish the elements of a prescriptive easement, the claimant must prove use of the property, for the 
statutory period of five years, which use has been (1) open and notorious; (2) continuous and 
uninterrupted; (3) hostile to the true owner; and (4) under claim of right.” (Mehdizadeh v. Mincer 
(1996) 46 Cal.App.4th 1296, 1305.)  “The burden of proof as to each and all of the requisite elements 
to create a prescriptive easement is upon the one asserting the claim.”  (Twin Peaks Land Co. v. 
Briggs (1982) 130 Cal.App.3d 587, 593, internal quotations omitted.)    
 
 Plaintiff argues that he purchased the Property in 2003 and has “regularly, continuously, and 
openly used the water line which runs under Defendant’s Property to supply irrigation water to his 
property.”  (Matamoros Decl., ¶¶9-10.) During this period, he regularly and continuously entered 
Defendant’s Property to maintain, repair, and replace the water line.  Plaintiff argues the maintenance 
and repair work was open and notorious.  Plaintiff’s possession and use of the water line and 
surrounding land was hostile and adverse.   
 
 Defendant disputes that Plaintiff’s encroachment onto the property was adverse or hostile. 
Defendant maintains that Plaintiff’s use and access was solely permissive. Arellano permitted Plaintiff 
to replace portions of the joint waterline.  
 
 The parties have presented conflicting evidence.  At trial this would be a question of fact for 
the jury.  However, “[A]n essential element necessary to the establishment of a prescriptive easement 
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is visible, open and notorious use sufficient to impart actual or constructive notice of the use to the 
owner of the servient tenement.” (Connolly v. McDermott (1984) 162 Cal.App.3d 973, 977.)  “The 
elements necessary to establish a prescriptive easement ‘are designed to insure that the owner of the 
real property which is being encroached upon has actual or constructive notice of the adverse use and 
to provide sufficient time to take necessary action to prevent that adverse use from ripening into a 
prescriptive easement.’ [Citation.]” (Brewer v. Murphy (2008) 161 Cal.App.4th 928, 938-939.)   
 
 Here, Plaintiff has not presented convincing evidence that his entrance on to property was 
under a claim a right.  Defendant maintains the work done was by permission and Plaintiff did not 
mention an easement. It is not clear Plaintiff’s use was sufficient to establish a claim of right. “As one 
California Court of Appeal colorfully wrote, an adverse user ‘must unfurl his flag on the land, and keep 
it flying, so that the owner may see, if he will, that an enemy has invaded his domains, and planted the 
standard of conquest.’” (Nielsen v. Gibson (2009) 178 Cal.App.4th 318, 327.)  It is not a reasonable 
likelihood that Plaintiff will prevail on the prescriptive easement claim.   
 
  Defendant argues the action should be dismissed because Plaintiff failed to join a necessary 
party—the City of Oakley.  The Court agrees with Plaintiff, the argument is premature as the 
dedication of the right of way to the City has not occurred.   
 
 
 2. Balancing of the Relative Harms 
 
 In deciding whether to issue the injunction, the Court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” (Smith v. Adventist 
Health System/West (2010) 182 CA4th 729, 749.)   Irreparable harm is often related to the 
'inadequate legal remedy' (i.e., the damages remedy is inadequate because some immeasurable 
harm is threatened).  
 
     Although the court has broad discretion, it has "no discretion to act capriciously."  “It must 
exercise its discretion ‘in favor of the party most likely to be injured.”  (Robbins v. Superior 
Court (1985) 38 Cal.3d 199, 205.)  The ultimate goal is to minimize the harm which an erroneous 
interim decision may cause.  (American Credit Indemnity Co. v. Sacks (1989) 213 Cal.App.3d 622, 
637.) 
 
  “To obtain a preliminary injunction, a plaintiff ordinarily is required to present evidence of the 
irreparable injury or interim harm that it will suffer if an injunction is not issued pending an adjudication 
of the merits.”  (White v. Davis (2003) 30 Cal.4th 528, 554.)      
 
 Plaintiff has not presented such evidence.  Plaintiff does not dispute the new waterline will 
provide the same irrigation water to Plaintiff’s Property.  However, Plaintiff speculates that the 
construction of the waterline line is “too deep” making access for him more difficult for future repairs. 
Plaintiff also argue the utilities will be placed about the water line making it even more burdensome to 
access for repairs.  
 
  Defendant maintains the new waterline pipe is exactly the same as the existing pipeline and 
most of the water line is located 3'-4' feet below the grade.  In some places the water line is located 6 
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feet below the grade. “An injunction properly issues only where the right to be protected is clear, injury 
is impending and so immediately likely as only to be avoided by issuance of the injunction.” (E. Bay 
Mun. Util. Dist. v. Cal. Dep't of Forestry & Fire Prot. (1996) 43 Cal.App.4th 1113, 1126.)      
 
 In balancing the relative harms, Plaintiff has not presented evidence that he will suffer 
irreparable harm if the injunction does not issue.  Defendant, other the hand, presented evidence he 
will incur harm by being in breach of contract with the City.  Pursuant to the subdivision improvement 
plan, the City has required that Arellano to complete the improvements by April 1, 2019.  If the Court 
requires that Arellano stop all work on the project, he will be in breach of the contract with the City. 
Defendant argues if construction is further delayed, the near-term harm to him outweighs the 
speculative harm that Plaintiff may incur in the future.   
 
Plaintiff’s Request for Judicial Notice     
 Plaintiff requests the Court to take judicial notice of the following: 

1. Exhibit A: Verified Complaint 
2. Exhibit B:  Grant of Easement, recorded August 20, 1958 
3. Exhibit C:  Individual Grant Deed, recorded September 12, 1973 
4. Exhibit D:  Parcel Map Subdivision MS 98-77, recorded January 26, 1978 
5. Exhibit E:  Parcel Map Minor Subdivision MS 14-978, recorded May 10, 2018. 

 
 The unopposed request is granted pursuant to Evidence Code 452(c),(d), and (h). 
 
Plaintiff’s Objections to Evidence 
 Declaration of James Arellano 

1. Objection No. 1—Overruled. 
2. Objection No. 2—Overruled.  
3. Objection No. 3—Overruled.  
4. Objection No. 4—Sustained. Lack of personal knowledge. 
5. Objection No. 5—Overruled. 
6. Objection No. 6—Sustained.  Lack of personal knowledge. 
7. Objection No. 7—Sustained. Lack of personal knowledge. 
8. Objection No. 8—Sustained in part. Sustained as to introductory phrase, “Despite the fact 

Plaintiff has no easement.”  Legal conclusion. Improper lay witness testimony. 
9. Objection No. 9—Sustained in part.  Sustained as to “two years after he received notice of the 

subdivision application”.  Lack of personal knowledge. 
10. Objection No. 10—Overruled. 
11. Objection No. 11—Overruled.  
12. Objection No. 12—Overruled. 
13. Objection No. 13—Overruled. 
14. Objection No. 14—Sustained.  Hearsay. 
15. Objection No. 15—Sustained in part.  Sustained as to first sentence   “Contrary to 

representation in Plaintiff’s declaration, there is no imminent harm to Plaintiff…”  Improper 
opinion.  Legal Conclusion. 

16. Objection No. 16—Overruled. 
17. Objection No. 17—Sustained.  Improper opinion. 
18. Objection No. 18—Sustained. Lack of personal knowledge. 
19. Objection No. 19—Overruled. 
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20. Objection No. 20—Overruled. 
21. Objection No. 21—Overruled. 

 
Declaration of Kao 

22. Objection No. 22—Overruled. 
23. Objection No. 23—Overruled.  

 

  

 7.  TIME:  9:00   CASE#: MSL17-03361 
CASE NAME: WELLS FARGO VS. BRINKMAN 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY WELLS FARGO BANK, N.A. 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion deeming matters admitted is denied.  The discovery, the meet and 
confer letter and the motion have all been sent to defendant at an address that is different than the 
one in the court file.  When defendant’s attorney withdrew in June 2018, plaintiff and the court were 
advised that defendant resided in Vallejio (presumable Vallejo, given the zip code), not Oakley. 

 

  

 8.  TIME:  9:00   CASE#: MSL18-01390 
CASE NAME: ALFONSO MARTIN VS.  AAA INSURANCE 
HEARING ON MOTION TO COMPEL ANSWERS TO FORM INTERROGATORIES 
FILED BY LEONARD JOHN VANNOORD 
* TENTATIVE RULING: * 
 
Defendant Van Noord’s unopposed motion to compel plaintiff to respond to the first set of form 
interrogatories, special interrogatories and document demands is granted.  Plaintiff is ordered to 
respond to the discovery within 20 days of being served with the order on this motion. 

 

  

 9.  TIME:  9:00   CASE#: MSL18-06401 
CASE NAME: JHPDE VS. PERRY 
HEARING ON MOTION FOR DISCOVERY AND NO FINANCIAL RESPONSIBILITY 
FILED BY ISA PERRY 
* TENTATIVE RULING: * 
 
Defendant’s motion for financial impossibility is denied.  Defendant served plaintiff at an incorrect 
address; plaintiff’s counsel should be served at the address listed on the complaint.  In addition, the 
motion does not seek relief the court is empowered to grant. 
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10.  TIME:  9:00   CASE#: MSL18-06401 
CASE NAME: JHPDE VS. PERRY 
HEARING ON MOTION FOR CONTRA CLAIM, DISCOVERY, AND FEE WAIVER 
FILED BY ISA PERRY 
* TENTATIVE RULING: * 
 
Defendant’s motions for discovery and no financial responsibility for anyone else, and for discovery 
and fee waiver are denied.  These motions are not in the proper format, were not served on plaintiff’s 
counsel and do not seek relief the court is empowered to grant. 

 

  

11.  TIME:  9:00   CASE#: MSN18-2035 
CASE NAME: ALTA VISTA SOLUTIONS VS.  STATE OF CALIFORNIA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY STATE OF CALIFORNIA, DEPARTMENT OF TRANSPORTATION 
* TENTATIVE RULING: * 

 
The hearing in this matter is continued to March 13, 2019 at 9 a.m. in this Department.  On or before 
1:30 p.m. on Friday, March 8, 2019, each party shall file and serve a brief, not to exceed ten pages, 
addressing the following issues.  In addition, the briefs shall be emailed to the court at the following 
email address:  byoun@contracosta.courts.ca.gov. 

 
1. In its Opposition, Alta Vista asserts that the contract on which it bid is subject to the Public 

Contract Code.  (Opp. at 11:1-2.)  On the other hand, Caltrans asserts that “this case is not 
governed by the Public Contract Code or other statutory scheme that expressly require[s] a 
fair and impartial hearing.”  (Opening Brief at 3:9-11.)  The court wants additional briefing 
and citation to legal authority on whether any law in the Public Contract Code, the 
Government Code, or elsewhere, requires a fair or an impartial selection process in the 
award of this contract, explicitly or otherwise.  In discussing this question, in addition to 
whatever they find themselves, the parties should consider the applicability and 
significance of the following provisions:  Public Contract Code sections 100, and 
particularly 100 (d), 6106, 10300 and the legislative history for section 10300 found at Stats 
1995 ch 932 § 3 (SB 910), including the Legislative findings and declarations, and 10335 
(a); Government Code sections 4526 (requirement to adopt procedures by regulation to 
ensure services are engaged based on demonstrated competence), 4526.5, 4527 (a) 
(requirement for published criteria), and 4529.12; 21 CCR 1520, ¶ 2, 3 and 5; 1520.3; and 
1520.5 (d) (“shall include a description of the . . . criteria”).   

 
2. If bias will support issuance of a writ of mandate, what, if anything, must Alta Vista show 

beyond the existence of bias?  For instance, must it show that the bias caused Wood to be 
deemed the most highly qualified bidder rather than Alta Vista?  If Alta Vista must show 
this, how can it do so without prohibited discovery into the mental processes of the 
selection committee members?  (See the cases cited at page 3, lines 18-28, of Caltrans’ 
Opening Brief.)  Caltrans states that a finding of bias would not be enough, but cites no 
authority.  (Opening Brief at 5:5-7.)   Why isn’t a biased decision also arbitrary and 
capricious or one not based on procedures or criteria (“demonstrated competence”) 
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required by law? 

  

12.  TIME:  9:01   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY LUIS A. CARRILLO 
* TENTATIVE RULING: * 
 
Continued to May 15, 2019, at the request of the parties. 

 

  

13.  TIME:  9:01   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MARK Y. UMEDA 
* TENTATIVE RULING: * 
 
Continued to May 15, 2019, at the request of the parties. 

 

  

14.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY PLAINTIFF DONALD HOUGHTON 
* TENTATIVE RULING: * 
 
Continued to May 15, 2019, at the request of the parties. 

 

 

 


